The Traditional Leadership and Governance Framework Act 2003 provides for the transformation of apartheidera tribal authorities into constitutional-era traditional councils with a role in traditional governance. The process involves reconstituting these councils to meet certain thresholds of women and democratically elected members. Where councils have failed properly to meet the thresholds -seemingly the case in much of North West Province -their present legal status is called into question. In North West, the ambiguity surrounding their status has been compounded by the conduct of the provincial government, underlying tensions in the legislation, and a confusing series of contradictory government notices and court judgements dealing with the issue. This article examines how the reconstitution requirements have been applied in practice in North West
and considers the legal and material impacts of the existing uncertainty surrounding traditional councils' status.
Where these councils are put forward as democratic bodies representing traditional communities in North
West's platinum mining belt, these are particularly important issues to consider in relation to the legitimacy of traditional councils.
in South Africa. The government hoped to define a role for traditional leaders 'within the new system What this means is that, despite their apartheid origins, old tribal authorities were assumed to have legal recognition in democratic South Africa.
However, a proviso was included: tribal authorities who were automatically recognised had to reconstitute themselves within certain timeframes.
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At first, they had only one year within which to complete their reconstitution. However, in a 2009 amendment this deadline was retrospectively extended to seven years, ending on 23 September 2011. 12 North West Province formulated its own version of these transitional arrangements -the significance of which will be returned to later. 13 
Requirements for reconstitution of traditional councils
The reconstitution requirements for traditional councils are those set out in s 3(2) of the TLGFA. The legislation envisions that traditional councils consist of a certain number of members, of which certain percentages must be women and democratically elected. Similar requirements are set out in provincial Acts, which are supposed to govern traditional leadership according to the TLGFA, but adapting, where necessary, to each province. In the following sections, North West's description of requirements for reconstitution and the actual steps taken to meet these will be discussed in conjunction with the TLGFA's requirements. West accepts these requirements. 22 However, without provincial regulations to govern traditional council elections, the election process has been plagued by confusion and conflict. 23 The legal basis for actual procedures followed is also dubious, since no election guidelines are provided in the TLGFA.
In July 2008, the North West Premier issued a
Gazette notice announcing the 'reconstitution' of all traditional councils in the province, to 'substitute' old tribal authorities that ostensibly still existed in terms of a provision in the NWA. 24 The significance of the precise wording of this provision will be returned to later. While the notice listed the name, surname and gender of each traditional council member in the province, it did not reveal whether they had been selected or elected, nor did it indicate whether the members were, for example, royal family membersinformation that would not be obvious to outsiders. These were expected to take place during July 2013 and the Bapo-ba-Mogale complaints were indirectly referenced to justify a third round of elections, only two years after the previous process:
The election process which is due to start in July, is expected to quell down tensions in the traditional councils following disputes lodged regarding lack of transparency about the running of traditional funds and developments.
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Without regulations to govern the elections, the IEC was put in control of the electoral process, which had to be 'free and fair'. 
Gender component
The second reconstitution requirement -that at least one third of traditional council members must be 
Number of members
The final requirement to be considered here is that each traditional council must have a number of members as specified by the premier of the province in which the traditional council is situated. 71 When determining an appropriate number of members for each council, premiers must be guided by a national formula, determined by the Minister of Cooperative
Governance and Traditional Affairs. 
Meeting reconstitution deadlines
There The following section considers these questions.
Effect of failing to meet reconstitution requirements
Looking to the legislation 10 Section 28(4) thus states: 'A tribal authority that, immediately before the commencement of this Act, had been established and was still recognised as such, is deemed to be a traditional council contemplated in section 3 and must perform the functions referred to in section 4: Provided that such a tribal authority must comply with section 3(2) within seven years of the commencement of this Act.' 15 TLGFA, Section 3(2)(c)(ii).
16 Ibid., Section 3(2)(c)(i).
17 Ibid.
18 Ibid., Section 3(2)(c)(i) and (ii).
19 Ibid., Section 3(2)(c)(i). The wording of this provision seems to suggest that the senior traditional leader may need to select more women to serve on the council than he or she ordinarily would have, depending on whether a sufficient number of women have already been elected to the council. 90 In respect of the disestablishment of regional authorities, for example, the TLGFA stipulates how the practical and financial consequences of doing away with the authority should be dealt with -see Section 28(6).
91 Section 2(2) of the NWA specifies that the NWA is 'subject to' the TLGFA. 95 Bennett and Murray, Traditional leaders, 26-31, suggests to the contrary that provincial traditional leadership Acts may be able to develop procedures for dealing with traditional leaders that differ from the TLGFA on the basis that if the TLGFA is framework legislation, it can only prevail over provincial legislation insofar as it sets framing guidelines.
96 Summaries of these judgements are included in Centre for Law and Society, Questioning the legal status of traditional councils.
97 Mogale v Maakane, para 8. This 'uncertainty' was in part due to the failure of an acting judge to make a ruling on similar questions that had been presented to the Court almost two years prior -see para 19.
119 It should be noted that this tension, as well as that existing between Sections 3 and 28(4), is not alleviated by the new version of the transitional provision proposed in the draft Traditional Affairs Bill.
120 This is because provincial legislatures have to undertake their own law-making processes, including public participation processes, pursuant to the framework legislation once it has been promulgated. 122 There is a further potential conflict between the two transitional provisions within the NWA -one of which extends the life of tribal authorities indefinitely (Section 43(1)), while the other requires them to be extinguished within one year of the Act's commencement (Section 43(3)).
123 As discussed earlier, these omissions include the split between elected and selected membership for traditional councils and the possibility of female membership that is less than one-third at the discretion of the Premier.
124 Redpath, Past KwaZulu Natal traditional council elections flawed, 4. See also Centre for Law and Society, Questioning the legal status of traditional councils.
